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Court of Appeals of Kentucky.
CITY OF HENDERSON
V.
YOUNG.
Dec. 7, 1904.

Appeal from Circuit Court, Henderson County.
“To be officially reported.”

Action by S. A. Young against the city of Hender-
son. From a judgment for plaintiff, defendant ap-
peals. Reversed.
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26811 Governmental Powers and Functions in
General

268k58 k. Construction of Charters and Stat-

utory Provisions. Most Cited Cases
A statute conferring sovereign and governmental
powers upon a city must be strictly construed, but
powers given a city for the private advantage of it
and its inhabitants are to be construed in accord-
ance with the general rules that apply to private in-
dividuals or corporations.
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268 Municipal Corporations

In the management and operation of an electric
plant a city is not exercising governmental or legis-
lative powers, but mere business powers, and it
may conduct such plant in the manner which, in the
judgment of the city council, promises the greatest
benefit to the city and its inhabitants, and courts
will not interfere with the reasonable discretion of
the council in such matters.
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2681 X Public Improvements

2681 X(A) Power to Make Improvements or

Grant Aid Therefor
268k277 k. Improvements and Works

Beyond Boundaries of Municipality. Most Cited
Cases
Ky.St.1903, § 3290, subsec. 5, authorizing cities of
the third class to provide “the city and the inhabit-
ants thereof” with light, etc., does not prohibit the
city from extending its electric light service to
points without the city limits, where it can do so
with very little additional expense, and in such a
way as to result in advantage to the city and its in-
habitants.

*583 John Francis Lockett, for appellant. Clay &
Clay, for appellee.

BURNAM, C. J.

This action was instituted by the appelleg, S. A.
Young, a resident and taxpayer of the city of
Henderson, to enjoin the city authorities from fur-
nishing to property outside of the city limits an
electric light current from the electric light plant
belonging to the city, upon the grounds that by the
express terms of subsection 5 of section 3290 of the
Kentucky Statutes of 1903, which is a section of the
charter of cities of the third class, to which Hender-
son belongs, it was only authorized to provide the
city and the inhabitants thereof with water, light,
power, heat, telephone service, etc., and by neces-
sary implication it was prohibited from extending
such service beyond the city limits. The city, for
answer, says, in substance: “That the electric light
plant belonging to the city is equipped with ma-
chinery which is capable, with the same number of
employés now found necessary to conduct it, to fur-
nish, with a small additional expense for fuel, light
to a very much larger number of customers than it
now has, or is likely to have for some years to
come; and that the only way in which it can pay for
the construction of the plant and meet its operating
expenses is to enlarge the number of its probable
customers; that in the instance complained of it has
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the personal guaranty of solvent parties, living just
outside of the city limits, to pay such a sum for
three years as will reimburse it for all the expense
to which the city would be subjected in making the
proposed extension, and to take and pay for the
electric current to be furnished by the city at ten per
cent. in excess of the price charged to residents of
the city. It is further alleged that the city will bein
no wise embarrassed in its duty to furnish light to
the city by the proposed contract with parties living
outside of the city, but that such contract would be
for the mutual benefit of both parties.” A general
demurrer was sustained to the answer, and the city
perpetually enjoined from extending its electric cur-
rent outside the city limits, and the city has ap-
pealed.

A city has two classes of powers-one legislative
and governmental, in the exercise of which it is a
sovereignty and governs its people; and in the exer-
cise of this class of powers the statute must be
strictly construed. The other class of powersis con-
ferred upon it for the purpose, not of government,
but for private advantage to the city and its inhabit-
ants. In the exercise of these powers it is governed
by the same rules that govern private individuals or
corporations. See Dillon's Municipal Corporations
(3d Ed.) 36, and authorities cited in note. In the
management and operation of its electric plant a
city is not exercising its governmental or legislative
powers, but its business powers, and may conduct it
in the manner which promises the greatest benefit
to the city and its inhabitants in the judgment of the
city council; and it is not within the province of the
court to interfere with the reasonable discretion of
the council in such matters. Questions similar to the
one at bar were very fully considered in the cases of
Illinois Trust & Savings Bank v. City of Arkansas
City, 76 Fed. 271,22 C. C. A. 171, 34 L. R. A. 518,
and *584Pikes Peak Power Co. v. City of Colorado
Springs, 105 Fed. 1, 44 C. C. A. 333.In the opinion
in the latter case the court used this language: “But
it is equally true that municipalities and their of-
ficers have the power and use of all public utilities
under their control for the benefit of their cities and
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citizens, provided always that such application does
not materially impair the usefulness of these facilit-
ies for the purpose for which they were primarily
created.*** Where a city has had legislative author-
ity to erect a dam for the purpose of waterworks for
the city, it might lawfully lease for private purpose
any excess of water not required for its waterworks.
Thisisajust and reasonable rule. It isarule not in-
consistent with any principle of law or equity, and
in accord with that good sense and good business
principles which recognize as a public good the
growth of two blades of grass where but one grew
before, and the conversion of waste to use.” It seems
to us that this case falls clearly within the rule an-
nounced in the foregoing cases, and that the trial
court erred in sustaining a demurrer to the answer.

For reasons indicated, the judgment is reversed, and
cause remanded for proceedings consistent with
this opinion.

Ky.App. 1904.
City of Henderson v. Young
26 Ky.L.Rptr. 1152, 119 Ky. 224, 83 S.W. 583
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